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Facts:

Boulder V. Leanin’ Tree Inc. was audited and assessed for various tax deficiencies. Leanin’ tree entered into license agreements with artists to receive exclusive rights to reproduce and publish images. Royalties are paid to artists as a percentage of the revenues received for the product. Boulder assessed use tax on items that Leanin’ exempted under the position that the license agreements were intangible. “The district court found that the right acquired by Leanin’ Tree through its license agreements with independent artists, for the use of their art in manufacturing greeting cards, was an intangible right, not subject to the Boulder use tax (City of Boulder V. Leanin’ Tree Inc.)

Law:

“Boulder's tax code requires the payment of a sales or use tax on the purchase price paid or charged for tangible personal property or taxable services sold or used in the city” B.R.C. § 3-2-2(a) (1981) City of Boulder V. Leanin’ Tree Inc. Regulation has been implemented to construe the ordinance characterized by each transaction as to its “true” or “real” object.

Analysis:

The assessed transactions involved the purchase of other-than- tangible personal property. The artwork was reproduced and therefore more closely resemble an intangible right not subject to use tax. Some business, such as optometry, have transactions that can be partially subject to sales tax. However, in determining the taxable portion of an intangible right to reproduce, there is little value in the image provided to Leanin’ for reproduction.

Conclusion:

The Colorado Supreme Court ruled in both agreement and dissent , “Under the facts presented in this case, it is clear that the purpose of the transactions in question was the use of the artists’ actual tangible personal property (City of Boulder V. Leanin’ Tree Inc.)” The court goes further to cite various other state decision, including California, in the case of artist tangible property versus a manuscript. The court held that “payments made by Leanin’ Tree, Inc. to artists for the right to reproduce their finished, original works of art on greeting cards and related products are subject to the City of Boulder’s sales and use tax on tangible, personal property. ”




